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tribunals and, drawing on the jurisprudence of the International Court of Justice,
provides guidance to these tribunals on how to treat such objections.
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I. Introduction

On October 29, 2015, the Arbitral Tribunal constituted under Annex VII of the
United Nations Convention on the Law of the Sea (“UNCLOS” or the “Convention™)
in the Arbitration between the Republic of the Philippines and the People’s Republic
of China (the “South China Sea Arbitration” or, in short, “SCS Arbitration”) issued
its Award on Jurisdiction and Admissibility.! The arbitration concerns disputes
between the parties over maritime entitlements in the South China Sea, the status
of certain maritime features in the South China Sea and the maritime entitlements
they are capable of generating, and the lawfulness of certain actions by the People’s
Republic of China (“China” or “PRC”) in the South China Sea that the Philippines
alleges violate the Convention.?

The Philippines requested the Tribunal to rule on 15 specific final submissions
set out in its Memorial of March 30, 2014, and confirmed at the close of the oral
hearing on jurisdiction and admissibility on July 13, 2015.* The submission can be
grouped into three inter-related issues. First, the Philippines seeks declarations that
the parties’ respective rights and obligations in regard to the waters, seabed, and
maritime features of the South China Sea are governed by the Convention only and
that any Chinese claims reflected by the so-called “nine-dash line” are inconsistent
with the Convention and therefore invalid (Submissions No 1 and 2). Second, the
Philippines seeks determinations that, under the Convention, Scarborough Shoal
(Huangyan Dao) and eight maritime features in the Spratly Islands Group (Nansha
Qundao), which are claimed by both China and the Philippines, are either “rocks”
or “low-tide elevations” and, as such, are capable of generating only an entitlement
to a 12 nautical mile (“nm”) territorial sea or no maritime entitlement at all. In par-
ticular, the Philippines seeks declarations that none of these features can generate
an entitlement to an exclusive economic zone (“EEZ”) or continental shelf (Submis-
sions No 3-8). Third, the Philippines requests the Tribunal to rule that China violated
the Convention by interfering with the exercise of the Philippines’ sovereign rights
and jurisdiction, by interfering with the Philippines’ freedom of navigation, and by
conducting construction and fishing activities that harm the marine environment
(Submissions No 9-15).4

China made it clear from the outset that it would neither accept nor participate
in the arbitral proceedings because the disputes presented by the Philippines were
outside the jurisdiction of the Tribunal. A Position Paper on the Matter of Jurisdic-
tion in the South China Sea Arbitration, issued on December 7, 2014, put forward
three main objections to the Tribunal’s jurisdiction.’ First, the subject-matter of the
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arbitration, in essence, is “the extent of China’s territorial sovereignty in the South
China Sea” and, in particular, its “sovereignty over the Nansha Islands as a whole.”®
The jurisdiction of the Tribunal, however, is limited to “disputes concerning the
interpretation or application of this Convention,”” and territorial sovereignty dis-
putes are not governed by the Convention. Second, even assuming, arguendo, that
the subject-matter of the arbitration concerns the interpretation or application of
the Convention, the subject-matter in question forms an integral part of the maritime
delimitation disputes between the two countries. Disputes concerning maritime
delimitation (as well as disputes concerning historic titles, military activities and
certain law enforcement activities) have been validly excluded from the Tribunal’s
jurisdiction by a declaration filed by China in August 2006 under Article 298 of the
Convention.® Third, the recourse to arbitration is excluded because China and the
Philippines have agreed to settle their disputes in the South China Sea exclusively
by negotiations.’

The Tribunal treated the Chinese Position Paper and certain other communi-
cations from China as “a plea concerning jurisdiction” and decided to bifurcate the
proceedings to address the questions of the Tribunal’s jurisdiction and the admis-
sibility of the Philippines’ claims at a separate phase of the proceedings before dealing
with the merits of the case.”” Accordingly, from July 7 to July 13, 2015, the Tribunal
conduced a hearing in The Hague focused on jurisdiction and admissibility. The
Tribunal did not limit the hearing to the objections raised by China, but invited the
Philippines to address other possible jurisdictional questions. In its Award, the Tri-
bunal dealt with China’s preliminary objections to its jurisdiction but also decided
proprio motu “possible issues of jurisdiction and admissibility even if they [were]
not addressed in China’s Position Paper.”

The Tribunal’s Award on Jurisdiction and Admissibility is remarkable in that
the Tribunal found only with respect to five of the 15 submissions that it had outright
jurisdiction (Submissions No 3, 4, 6, 7, and 11). With respect to Submissions No 10
and 13 it found that it had jurisdiction on condition that claimed rights and alleged
interferences occurred within the territorial sea of Scarborough Shoal. The Tribunal
reserved consideration of its jurisdiction over Submission No 15 to the merits phase
because, on the basis of the information available, the Tribunal was unable to deter-
mine whether a dispute between the parties concerning the interpretation or appli-
cation of the Convention existed. This left seven, i.e., a relative majority of all
submissions where the Tribunal found that a determination of its jurisdiction “would
involve consideration of issues that do not possess an exclusively preliminary char-
acter, and accordingly reserve[d] consideration of its jurisdiction to rule on Sub-
missions No 1, 2, 5, 8, 9, 12 and 14 to the merits phase.” This raises the question of
when objections to jurisdiction and admissibility do not possess an exclusively pre-
liminary character.

The paper first identifies the criteria to be applied by UNCLOS Annex VII arbi-
tral tribunals in deciding whether an objection possesses an “exclusively preliminary
character,” and then critically examines the Tribunal’s decision that objections to
seven of the Philippines’ submissions do not possess an exclusively preliminary char-
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acter so that, consequently, their consideration is to be joined to the merits phase
of the case.

II. Preliminary Objections
in the South China Sea Arbitration

In its fourth Procedural Order of April 21, 2015, the Tribunal decided to treat
China’s communications as constituting a plea concerning its jurisdiction for pur-
poses of Article 20 of the Tribunal’s Rules of Procedure.”® Article 20, which deals
with “Preliminary Objections,” provides:

1. The Arbitral Tribunal shall have the power to rule on objections to its juris-
diction or to the admissibility of any claim made in the proceedings.

2. A plea that the Arbitral Tribunal does not have jurisdiction shall be raised
no later than in the Counter-Memorial. A Party is not precluded from raising such
a plea by the fact that it has appointed, or participated in the appointment of, an
arbitrator. A plea that the Arbitral Tribunal is exceeding the scope of its authority
shall be raised as soon as the matter alleged to be beyond the scope of its authority
is raised during the arbitral proceedings. The Arbitral Tribunal may, in either case,
admit a later plea if it considers the delay justified.

3. The Arbitral Tribunal shall rule on any plea concerning its jurisdiction as a
preliminary question, unless the Arbitral Tribunal determines, after seeking the
views of the Parties, that the objection to its jurisdiction does not possess an exclu-
sively preliminary character, in which case it shall rule on such a plea in conjunction
with the merits.

4. Prior to a ruling on any matters relating to jurisdiction or admissibility, a
hearing shall be held if the Arbitral Tribunal determines that such a hearing is nec-
essary or useful, after seeking the views of the Parties."

According to paragraph 3, the Tribunal may uphold or reject any preliminary objec-
tion in whole or in part. The third alternative provided in paragraph 3, that the Tri-
bunal may declare that an objection does not possess, in the circumstances of the
case, an exclusively preliminary character, is often overlooked. But, the Tribunal
focused on this third alternative early on in the proceedings. In paragraph 2.2 of the
fourth Procedural Order, the Tribunal stated that “[i]f the Arbitral Tribunal deter-
mines after the Hearing on Jurisdiction that there are jurisdictional objections that
do not possess an exclusively preliminary character, then, in accordance with Article
20(3) of the Rules of Procedure, such matters will be reserved for consideration and
decision at a later stage of the proceedings.” In other words, such matters will be
joined to the merits of the case.

On June 23, 2015, the Tribunal sent a letter to the Philippines asking it to
“address any objection that [the Philippines] considers could reasonably be advanced
to the jurisdiction of the Arbitral Tribunal or to the admissibility of the Philippines’
claims” irrespective of whether such objection had at any point been raised by China.
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The Tribunal also provided the Philippines with an Annex of 38 issues set out in
eight different categories, listed A to H, which the Philippines may wish to address
at the July hearing. In section H of the Annex the Tribunal inquired whether there
is “any potential issue of jurisdiction or admissibility [which] does not “possess an
exclusively preliminary character,” such that it should be deferred for consideration
in conjunction with the merits of the Philippines’ claims.”® On July 6, 2015, the Tri-
bunal put six questions to the Philippines to be addressed at the hearing. In question
six the Tribunal invited the Philippines again to clarify whether there were any issues
of jurisdiction or admissibility which should be deferred to the merits.”

The Philippines’ position on the question of whether possible objections to the
Tribunal’s jurisdiction and the admissibility of the claims possessed an exclusively
preliminary character was not consistent throughout the proceedings. It initially
argued that “the jurisdictional issues in the case [...] are plainly interwoven with
the merits” and depend “in significant measure [on] the same facts and arguments
on which the merits of the case depend” and “therefore do not possess an exclusively
preliminary character.”® At the hearing, however, the Philippines argued that there
was no need to defer any question of jurisdiction or admissibility to the merits
phase.”” The Philippines emphasized that all issues of jurisdiction argued during the
Hearing “could and should be resolved at this stage of the proceedings.”® In the
end, the Tribunal considered the view expressed in the course of the hearing as rep-
resenting the position of the Philippines on this question.*

In his closing remarks at the end of the hearing the President of the Tribunal
again highlighted the third alternative of dealing with preliminary objections. The
President stated:

[I]f the Arbitral Tribunal determines that there are jurisdictional objections

or issues of admissibility that do not possess an exclusively preliminary char-
acter, then, in accordance with Article 20(3) of the Rules of Procedure, such
matter will be reserved for consideration and decision at a later state of the pro-
ceedings.?

This leaves the question of what rules or criteria the Tribunal must apply in deter-
mining whether any of the jurisdictional objections or issues of admissibility
addressed during the hearing did not possess an exclusively preliminary character
and must therefore be reserved for decision in conjunction with the merits.

IT1. Whether Objections Do Not Possess
an “Exclusively Preliminary Character”
1. The Question of Bifurcation Distinguished

Article 20(3) of the Rules of Procedure in the SCS Arbitration and the identical
provision in the Rules of Procedure in the Arctic Sunrise Arbitration provides that
the Tribunal “shall rule on any plea concerning its jurisdiction as a preliminary
question, unless [it] determines [...] that the objection to its jurisdiction does not
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possess an exclusively preliminary character.”? This provision thus takes a strict
approach to bifurcation. Any preliminary objection automatically results in the
bifurcation of the proceedings. Objections are generally to be decided at the prelim-
inary objection stage of the proceedings. Only if an objection does not possess “an
exclusively preliminary character” can it exceptionally be deferred for consideration
at the merits stage.

The Rules of Procedure of UNCLOS Annex VII tribunals in other arbitrations
have adopted a more flexible approach to bifurcation. For example, the Rules of
Procedure in the Guyana v. Suriname Arbitration provided in Article 10(3) that
the “Arbitral Tribunal, after ascertaining the views of the Parties, may rule on objec-
tions to jurisdiction or admissibility as a preliminary issue or in its final Award.”*
Similarly, the Rules of Procedure in the Chagos Marine Protected Area Arbitration
provided in Article 11(3) that the “Arbitral Tribunal may, after ascertaining the
views of the Parties, determine whether objections to jurisdiction or admissibility
shall be addressed as a preliminary matter or deferred to the Tribunal’s final award.”*
These provisions are neutral as to the phase of the proceedings at which objec-
tions should be resolved. They leave it to the Tribunal’s discretion whether to address
them as a preliminary matter or defer them for consideration with the merits.
In particular, any decision of the Tribunal on bifurcation does not necessarily
depend on whether objections do or do not possess an exclusively preliminary char-
acter.

The different wording of these two sets of Rules of Procedure means that the
arbitral awards in Guyana v. Suriname and the Chagos MPA Arbitration cannot give
much guidance on the question of the exclusively preliminary character of objections.
In the Chagos MPA Arbitration the question of whether an objection does not pos-
sess “an exclusively preliminary character” was not addressed at all and all pre-
liminary objections of the United Kingdom, irrespective of their character, were
decided together with the merits.? The Tribunal in Guyana v. Suriname also deferred
its decision on Suriname’s preliminary objections to the final award simply stating
that:

[B]ecause the facts and arguments in support of Suriname’s submissions in its
Preliminary Objections are in significant measure the same as the facts and argu-
ments on which the merits of the case depend, and the objections are not of an
exclusively preliminary character, the Tribunal does not consider it appropriate
to rule on the Preliminary Objections at this stage.”

Rules of procedure which expressly refer to objections not possessing an “exclu-
sively preliminary character” do not establish any specific test to be applied in deter-
mining the character of a preliminary objection. Guidance on the question of
whether an objection does not possess an exclusively preliminary character must
therefore be sought in decisions or awards of international courts and tribunals
operating under the same or largely similar rules of procedure as the Tribunal in
the SCS Arbitration.?®
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2. The Jurisprudence of the International Court of Justice
as a Point of Reference

The “exclusively preliminary character” test in Article 20(3) of the Rules of Pro-
cedure in the SCS Arbitration is modelled on Article 79(9) of the Rules of Court of
the International Court of Justice (“ICJ”),? and Article 97(6) of the Rules of the
International Tribunal for the Law of the Sea (“ITLOS”),* which provide in almost
identical terms that the Court or Tribunal

shall give its decision in the form of a judgment, by which it shall either uphold
the objection, reject it, or declare that the objection does not possess, in the cir-
cumstance of the case, an exclusively preliminary character. If the Court [Tri-
bunal] rejects the objection or declares that it does not possess an exclusively
preliminary character, it shall fix time-limits for the further proceedings.

The jurisprudence of the ICJ and the ITLOS are apt points of reference for deter-
mining the character of preliminary objections considering that they are among the
other possible means listed in Article 287(1) of the Convention for the settlement of
disputes concerning the interpretation or application of the UNCLOS. The ITLOS
so far has had no opportunity to pronounce on the “exclusively preliminary char-
acter” test; this leaves the jurisprudence of the ICJ as a point of reference. The ICJ]
has had a long history of deciding whether or not to reserve preliminary objections
for consideration and decision at the merits stage of the proceedings because they
lack an “exclusively preliminary character.” It is for that reason that the Tribunal
in the SCS Arbitration made reference to “the accumulated jurisprudence of the
International Court of Justice” when applying the test.*

Before examining the ICJ’s jurisprudence on the “essentially preliminary char-
acter” of objections it is necessary to recall that the IC]J’s practice on joining prelim-
inary objections to the merits has changed over the years. Originally, under its 1946
Rules of Court, the IC] could either “give its decision on the [preliminary] objection
or ... join [all or part of] the objection to the merits.”* This wording gave the Court
significant discretion.** Preliminary objections were joined to the merits whenever
it was in the interest of good administration of justice or a decision on the prelim-
inary objections raised questions of fact and law with regard to which the parties
were in disagreement and which were too closely linked to the merits to adjudicate
upon them.* The ICJ availed itself of this possibility on several occasions.*® The
legal situation under the 1946 Rules of Court is similar to the situation under the
Rules of Procedure in Guyana v. Suriname and the Chagos MPA Arbitration and
thus cannot provide any guidance on the content of the “exclusively preliminary
character” test.

In 1972, the possibility to join an objection to the merits was deleted from the
Rules of Court.”” The revision of the Rules was prompted by the Barcelona Traction
case, where the Court had joined the preliminary objection to the merits, but ulti-
mately decided the case on the preliminary objection, after requiring the parties to
plead the merits fully. This was regarded as an unnecessary prolongation of an expen-
sive and time-consuming procedure.’® As a consequence, the ICJ’s Rules of Court
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were amended.” A new provision was introduced that is identical with Article 79(9)
of the present Rules of Court quoted above.

According to the ICJ, the clear advantage of the new rule is “that it qualifies
certain objections as preliminary, making it quite clear that when they are exclusively
of that character they will have to be decided upon immediately.”** The aim of the
new rule was “not to exclude the power to examine a preliminary objection in the
merits phase, but to limit the exercise of that power, by laying down the conditions
more strictly.”*

While under Article 79(9) the Court can no longer formally join an objection
to the merits, it can still reach de facto the same result by declaring that an “objection
does not possess, in the circumstances of the case, an exclusively preliminary char-
acter.”*? The change of the Rules in 1972 was intended to be not just one of drafting
but of substance.*’ Under the old Rules, the Court could order a joinder whenever
it was in doubt of whether an objection was so related to the merits, or to questions
of fact or law touching the merits, that it could not be considered separately without
going into the merits.** This is no longer the case. Now the consideration of a pre-
liminary objection can only be reserved for the merits stage if the objection does not
have an exclusively preliminary character because it contains both preliminary
aspects and aspects relating to the merits.*” Under the ICJ’s current Rules of Proce-
dure and, consequently, under the Rules of Procedure in the SCS Arbitration, objec-
tions must be decided at the preliminary stage wherever reasonably possible: in
dubio preliminarium eligendum.

According to Article 79(8) of the Rules of Court, the IC] may, whenever nec-
essary, request the parties to argue “all questions of fact and law” (including those
touching upon certain aspects of the merits)*® in order to enable it to determine its
jurisdiction or the admissibility of the case at the preliminary state of the proceedings.
Rather than carrying the preliminary objections over into the merits phase, as had
been done prior to 1972, questions of fact and law “touching upon,” but not “pre-
judging,” the merits are now brought forward into the jurisdictional phase. This
allows the Court to dispose of the objections at the earliest possible stage in the pro-
ceedings.

Article 20 of the Rules of Procedure in the SCS Arbitration, quoted above,
does not include a rule equivalent to Article 79(8) of the IC]’s Rules of Procedure.
In both cases, however, an objection to jurisdiction is to be dealt with as a preliminary
issue and may only be considered in the merits phase of the proceedings if it “does
not possess an exclusively preliminary character.” The underlying rationale for both
provisions is based on the principles of sound administration of justice and proce-
dural economy. It was therefore correct that the Tribunal in the SCS Arbitration
drew upon the ICJ’s jurisprudence with regard to the “exclusively preliminary char-
acter” test in Article 79(9) in order to determine whether to deal with China’s pleas
concerning jurisdiction and the admissibility of the Philippines’ claims as a prelim-
inary matter or to rule on such a plea in conjunction with the merits. Following the
ICJ’s restrictive approach of ruling on objections at the preliminary objections stage
of the proceedings unless they do not possess “an exclusively preliminary character”
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is also in line with the Tribunal’s obligation to “conduct the proceedings so as to
avoid unnecessary delay and expense and to provide a fair and efficient process for
resolving the Parties’ dispute.”®

The absence in the Tribunal’s Rules of Procedure of a rule equivalent to Article
79(8) did not constitute an obstacle in the SCS Arbitration as the Tribunal had
requested the parties to “fully address all issues including matters relating to juris-
diction, admissibility, and the merits of the dispute.”® In order to examine whether
the Tribunal correctly declared the possible objections to its jurisdiction and to the
admissibility of the Philippines’ claims to be not of an “exclusively preliminary char-
acter,” it is therefore useful to outline the ICJ’s jurisprudence where the specific test
of “exclusively preliminary character” has been applied.

3. Preliminary Objections and the “Exclusively Preliminary
Character” Test in the IC]’s Jurisprudence

In the jurisprudence of the ICJ four different categories of preliminary objec-
tions may be distinguished.”® First, there are objections that cannot be the proper
subject of a preliminary objection. Such objections constitute a defense on the merits
and must be rejected at the preliminary objections stage of the proceedings.”

Second, there are objections that are so independent of the merits that their
exclusively preliminary character can never be in doubt. These objections can be
decided at once. Thus, the Court said in the Barcelona Traction case:

It is evident that certain kinds of objections [...] are so unconnected with the
merits that their wholly preliminary character can never be in doubt. They could
arise in connection with almost any set of facts imaginable, and the Court could
have neither reason nor justification for not deciding them at once, by way of
either acceptance or rejections.®

This category of objections, for example, includes preliminary objections concerning
the timeliness of an application for interpretation of a previous decision,” or—in
the law of the sea context—the timeliness of an application for prompt release of a
vessel and its crew.

Third, there are the objections that are so intertwined with the merits of the
case that they can only be dealt with along with the merits as their preliminary treat-
ment would otherwise risk prejudging or adjudicating upon (parts of) the merits.>*
One may think of an objection that a claim should be dismissed because of a violation
of the clean hands or good faith principles.® Such objections clearly do not possess
an exclusively preliminary character and are therefore to be joined to the merits.
However, such clear cut situations are the exception, rather than the rule.

The majority of objections will fall into a fourth—intermediate—category where
objections are touching upon but not prejudging the merits.> It has been pointed out
that “[p]reliminary objections cannot be—and in practice never are—argued in a
void, removed from all factual context. And that factual context may well touch on
issues the full exposition of which will come later when—and if—the merits phase
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is reached.” Considering that the change made in 1972 to the ICJ’s Rules of Court
was to be substantive and not just cosmetic, and was intended to limit the practice
of joinder of objections to the merits,*® these objections must—and in practice have
been—treated as possessing an exclusively preliminary character.”

While these categories are helpful to provide general guidance, everything will
depend on the circumstances of the case. For example, the failure to exhaust local
remedies will usually be “a clear-cut issue of a preliminary objection that can be
determined on its own.” If, however, the merits of the case concern an allegation of
denial of justice, and it was in the attempt to exhaust local remedies that the alleged
denial of justice was suffered, the objection of non-exhaustion of local remedies will
not possess an exclusively preliminary character and will have to be joined to the
merits.*

In the Nicaragua case, the IC] emphasized that, “[a]bove all, it is clear that a ques-
tion of jurisdiction is one which requires decision at the preliminary stage of the pro-
ceedings.”® The same is true for questions of admissibility. It is thus only in exceptional
circumstances that the IC] may find that an objection to jurisdiction or admissibility
does not possess an exclusively preliminary character.®* In fact, since the change to
its Rules of Court in 1972, i.e., in almost 45 years, the IC] has done so only on four
occasions. In all other cases, the IC] either accepted or rejected the objection at the
preliminary objections phase of the proceedings. In order to better understand the
ICJ’s restrictive approach it is helpful to look at these four cases in some detail. This
restrictive approach is also in line with the general principle that a State “should not
have to give an account of itself on issues of merits before a tribunal which lacks
jurisdiction in the matter, or whose jurisdiction has not yet been established.”®

In Nicaragua and Land and Maritime Boundary between Cameroon and Nigeria
the ICJ held that an objection that third States may be “affected” by the Court’s deci-
sion did not possess, in the circumstances of these cases, an exclusively preliminary
character. In the Nicaragua case the United States raised an objection to the juris-
diction of the Court based on a “multilateral treaty reservation” that limited the
ICJ’s compulsory jurisdiction with regard to disputes arising under a multilateral
treaty to situations where “all parties to the treaty affected by the decision are also
parties to the case before the Court.”®* The ICJ held that:

[I]t is only when the general lines of the judgment to be given become clear that
the States “affected” could be identified. By way of example we may take the
hypothesis that if the Court were to decide to reject the Application of Nicaragua
on the facts, there would be no third State’s claim to be affected. [...] At any rate,
this is a question concerning matters of substance relating to the merits of the
case: obviously the question of what States may be ‘affected’” by the decision on
the merits is not in itself a jurisdictional problem. [...] since the procedural tech-
nique formerly available of joinder of preliminary objections to the merits has
been done away with since the 1972 revision of the Rules of Court, the Court has
no choice but to avail itself of Article 79, paragraph 7 [now paragraph 9], of the
present Rules of Court, and declare that the objection based on the multilateral
treaty reservation of the United States Declaration of Acceptance does not
possess, in the circumstances of the case, an exclusively preliminary character.®®
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In the case concerning the Land and Maritime Boundary between Cameroon and
Nigeria the question of “affected third States” was raised by Nigeria as an objection
to the admissibility of Cameroon’s application to delimit the maritime zones apper-
taining respectively to Cameroon and to Nigeria in the Gulf of Guinea. The IC]
stated with regard to Nigeria’s preliminary objection:

The Court notes that the geographical location of the territories of the other
States bordering the Gulf of Guinea, and in particular Equatorial Guinea and Sao
Tome and Principe, demonstrates that it is evident that the prolongation of the
maritime boundary between the Parties [...] will eventually run into maritime
zones where the rights and interests of Cameroon and Nigeria will overlap those
of third States. It thus appears that rights and interests of third States will become
involved if the Court accedes to Cameroon’s request. [...] In order to determine
where a prolonged maritime boundary beyond point G would run, where and to
what extent it would meet possible claims of other States, and how its judgment
would affect the rights and interests of these States, the Court would of necessity
have to deal with the merits of Cameroon’s request. At the same time, the Court
cannot rule out the possibility that the impact of the judgment required by
Cameroon on the rights and interests of the third States could be such that the
Court would be prevented from rendering it in the absence of these States, and
that consequently Nigeria’s eighth preliminary objection would have to be upheld
at least in part. ... The Court concludes that therefore the [...] preliminary objec-
tion of Nigeria does not possess, in the circumstances of the case, an exclusively
preliminary character.*

In the Lockerbie cases, the United States and the United Kingdom raised, inter
alia, the objection that Libya had no legal interest to assert the claims that the two
States had breached their obligations under the Montreal Convention, and that the
Libyan application therefore should be dismissed at the preliminary objections stage.
The United States and the United Kingdom argued that the Libyan claims had been
rendered moot as a result of binding decisions by the Security Council under Chapter
VII of the United Nations Charter, which prevailed over any obligations under the
Montreal Convention.®” The IC] examined whether the objection based on the Secu-
rity Council decisions contained “both preliminary aspects and other aspects relating
to the merits” or not. The Court found with regard to the United Kingdom:

That objection relates to many aspects of the dispute. By maintaining that Secu-
rity Council resolutions 748 (1992) and 883 (1993) have rendered the Libyan
claims without object, the United Kingdom seeks to obtain from the Court a
decision not to proceed to judgment on the merits, which would immediately ter-
minate the proceedings. However, by requesting such a decision, the United
Kingdom is requesting, in reality, at least two others which the decision not to
proceed to judgment on the merits would necessarily postulate: on the one hand
a decision establishing that the rights claimed by Libya under the Montreal Con-
vention are incompatible with its obligations under the Security Council resolu-
tions; and, on the other hand, a decision that those obligations prevail over those
rights by virtue of Articles 25 and 103 of the Charter.

The Court therefore has no doubt that Libya’s rights on the merits would not
only be affected by a decision, at this stage of the proceedings, not to proceed to
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judgment on the merits, but would constitute, in many respects, the very subject-
matter of that decision. The objection raised by the United Kingdom on that
point has the character of a defence on the merits. In the view of the Court, this
objection does much more than “touching upon subjects belonging to the merits
of the case” [...]; it is “inextricably interwoven” with the merits [...].

If the Court were to rule on that objection, it would therefore inevitably be rul-
ing on the merits; in relying on the provisions of Article 79 of the Rules of Court,
the Respondent has set in motion a procedure the precise aim of which is to pre-
vent the Court from so doing.

The Court concludes from the foregoing that the objection of the United King-
dom according to which the Libyan claims have been rendered without object does
not have “an exclusively preliminary character” within the meaning of that Article.®®

The ICJ consequently joined the objection to the merits.® The Court, however, never
had an opportunity to rule on this and the other objections of the United States and
the United Kingdom because in 2003 the proceedings were discontinued as part of
a political settlement between the parties.”

The last time the IC] decided that an objection does not possess, in the circum-
stances of the case, an exclusively preliminary character was in 2008 in the Genocide
Convention case between Croatia and Serbia.” In response to Croatia’s claims that
Serbia had breached its obligations toward the people and Republic of Croatia under
the Genocide Convention, Serbia raised a preliminary objection ratione temporis
both to the jurisdiction of the Court and to the admissibility of the claims. Serbia
argued that Croatia’s claims were based on acts and omissions which took place
prior to April 27,1992, that is to say prior to the formal establishment of the Federal
Republic of Yugoslavia (Serbia and Montenegro), the name by which the present
Serbia was formerly known. The Genocide Convention, including its jurisdictional
clause, could not be applied to acts that occurred before Serbia came into existence
as a State and before it became a party to the Genocide Convention. It also argued
that acts or omissions which took place before Serbia came into existence could not
possibly be attributed to it. The ICJ held:

In the view of the Court, the questions of jurisdiction and admissibility raised by
Serbia’s preliminary objection ratione temporis constitute two inseparable issues
in the present case. The first issue is that of the Court’s jurisdiction to determine
whether breaches of the Genocide Convention were committed in the light of the
facts that occurred prior to the date on which the FRY came into existence as a
separate State, capable of being a party in its own right to the Convention; this
may be regarded as a question of the applicability of the obligations under the
Genocide Convention to the FRY before 27 April 1992. The second issue, that of
admissibility of the claim in relation to those facts, and involving questions of
attribution, concerns the consequences to be drawn with regard to the responsi-
bility of the FRY for those same facts under the general rules of State responsibil-
ity. In order to be in a position to make any findings on each of these issues, the
Court will need to have more elements before it.

In view of the above, the Court concludes that Serbia’s preliminary objection
ratione temporis does not possess, in the circumstances of the case, an exclusively
preliminary character.”
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The ICJ’s decision in the Genocide Convention case is instructive for two reasons.
First, it shows that whether or not an objection possesses an exclusively preliminary
character will depend first and foremost on “the circumstances of the case.”” It has
been said that a “preliminary objection to jurisdiction ratione materiae is more likely
to appear related to the merits of a case than an objection to jurisdiction ratione per-
sonae or ratione temporis.”’* While there may exist a presumption that an objection
to jurisdiction ratione temporis has an exclusively preliminary character, there is no
hard and fast rule to that effect.

Second, the exclusively preliminary character of an objection in many cases will
not depend on the subject matter of the objection but on whether the Court considers
that it has before it all the facts necessary to rule on the objection. This was also con-
firmed in the Territorial and Maritime Dispute (Nicaragua v. Colombia) case where
the IC] summarized its approach as follows:

In principle, a party raising preliminary objections is entitled to have these objec-
tions answered at the preliminary stage of the proceedings unless the Court does
not have before it all facts necessary to decide the questions raised or if answering
the preliminary objection would determine the dispute, or some element thereof,
on the merits.”

This approach was embraced by the Tribunal in the SCS Arbitration.”

IV. Treatment of Preliminary Objections
in the South China Sea Arbitration

Once the Tribunal had decided to treat China’s communications as constituting,
in effect, “a plea concerning jurisdiction,” the Tribunal was under an obligation to
rule on this plea as a preliminary question unless it determined that the objection
to its jurisdiction or to the admissibility of the Philippines’ claims did not possess
an exclusively preliminary character.

In the SCS Arbitration at least ten possible objections to the Tribunal’s juris-
diction and the admissibility of the claims can be identified.”” The Tribunal treated
six of these objections either expressly or implicitly as possessing an exclusively pre-
liminary character and dismissed them right away. This seems to be unproblematic
with regard to the preliminary objections based on the obligation to exchange views
in Article 283 of the Convention,’® the agreement to seek settlement of the disputes
exclusively by other peaceful means in Articles 281 and 282 of the Convention,”” and
the argument that the unilateral initiation of the arbitration constituted an abuse of
legal process in terms of Articles 294 and 300 of the Convention.* These objections
are so unconnected with the merits that their wholly preliminary character is not in
doubt. As the ICJ ruled in the Barcelona Traction case, these objections “could arise
in connection with almost any set of facts imaginable,” and thus the Tribunal had
no reasons for not deciding them at once.

The Tribunal ruled with regard to each of the Philippines’ first 14 submissions
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that this “is not a dispute concerning [...] maritime boundary delimitation.”®* This
suggests that the Tribunal regarded the objection based on Article 298(1)(a)(i) of
the Convention, which excludes from the Tribunal’s jurisdiction “disputes [...] relat-
ing to sea boundary delimitation,” as possessing an exclusively preliminary character.
But, the Tribunal also expressly stated that “the limitations and exceptions to juris-
diction in Articles 297 and 298, are in significant respects interwoven with the merits”
and, for that reasons to be considered with merits.* This seeming contradiction can
be resolved by distinguishing two different questions. First, there is the question
of whether a specific situation requires the delimitation of overlapping maritime
entitlements. This question can be answered at the preliminary objections stage of
the proceedings. Second, there is the question of whether a maritime delimitation
dispute could potentially arise in the course of the proceedings depending on other
decisions to be taken on the merits. This question can only be answered at the
merits stage and thus does not possess an exclusively preliminary character. This
situation arose with regard to the Philippines’ claims in Submissions No. 5, 8 and 9
where the Philippines asked the Tribunal to adjudge and declare that certain mar-
itime features were “part of the exclusive economic zone and continental shelf of
the Philippines,” and that China’s alleged unlawful activities had occurred in “the
exclusive economic zone and continental shelf” of the Philippines.®* The Tribunal’s
jurisdiction over these submissions would be barred if a feature claimed by China
in the South China Sea were found to be an “island” within the meaning of Article
121 of the Convention, entitled to an EEZ or continental shelf overlapping those
generated by the Philippines archipelago. In that case, the resolution of the merits
of these claims would not be possible without first delimiting the overlapping enti-
tlements, a step which is excluded from the Tribunal’s jurisdiction by China’s August
2006 declaration. The question of delimiting overlapping entitlements would not
arise, if, on the other hand, the Tribunal were to find at the merits stage that none
of the features claimed by China in the South China Sea are islands generating an
EEZ or continental shelf.*® Whether there existed any overlapping entitlements
depended on the merits determination on the status of the maritime features in the
South China Sea. The Tribunal therefore concluded in identical terms for all three
submissions:

The possible jurisdictional objections with respect to the dispute underlying Sub-
mission No. 5 [8 and 9] therefore do not possess an exclusively preliminary char-
acter. Accordingly, the Tribunal reserves a decision on its jurisdiction with respect
to the Philippines’ Submission No. 5 [8 and 9] for consideration in conjunction
with the merits of the Philippines’ claims.®

The same considerations apply with regard to the exclusion from compulsory
jurisdiction of “law enforcement activities” concerning marine scientific research
and fisheries in the EEZ and on the continental shelf. The Philippines argued that
the Chinese activities complained of in Submissions No 8, 9, 10 and 13 included
fisheries-related law enforcement activities.?” Article 298(1)(b) of the Convention
would restrict the Tribunal’s jurisdiction if these activities took place in areas that

Objections Not Possessing an “Exclusively Preliminary Character” 101



formed part of China’s EEZ or in an area in which the parties possessed overlapping
entitlements to an EEZ.®® The premise of the Philippines’ submissions was that only
the Philippines possessed an entitlement to an EEZ in the relevant areas. If, however,
a feature claimed by China within 200 nm of these areas were an “island” in terms
of Article 121 of the Convention, capable of generating an entitlement to an EEZ,
the resulting overlap and the exclusion of maritime delimitation from the Tribunal’s
jurisdiction would prevent the Tribunal from addressing these submissions. This
view was initially shared by the Philippines during the hearing.* The question of
whether the activities could have taken place in China’s EEZ depended upon a merits
determination on the “island” status of the maritime features in the South China
Sea. The possible jurisdictional objection with respect to China’s fisheries-related
law enforcement activities therefore did not possess an exclusively preliminary char-
acter and the decision on the Tribunal’s jurisdiction with respect to Submissions No
8 and 9 was reserved for consideration in conjunction with the merits of the Philip-
pines’ claims.*

In contrast, objections concerning the scope of application of the “law enforce-
ment activities” exception in Article 298(1)(b) of the Convention (i.e. whether the
law enforcement activities relate to marine scientific research or a coastal State’s
sovereign rights with respect to living, rather than non-living resources, or whether
they relate to other conduct) and its actual application to a specific situation (i.e.
whether the fisheries or marine scientific research related law enforcement activities
took place within the established EEZ or on the continental shelf of the coastal State,
rather than in its territorial sea or on the high seas) can be decided at the preliminary
objections stage of the proceedings.” This is confirmed by the Tribunal’s decision
on Submissions No 10 and 13 that, “to the extent that the [activities of China’s law
enforcement vessels] occurred within the territorial sea of Scarborough Shoal, the
Tribunal [...] has jurisdiction.”?The Tribunal should, however, have gone one step
further and should have ruled unconditionally on its jurisdiction. The Tribunal’s
Rules of Procedure do not know of “conditional findings of jurisdiction” or “con-
tinent findings of jurisdiction.” Unless it had determined that the objection based
on the law enforcement activities exception “does not possess an exclusively pre-
liminary character,” the Tribunal should have decided its jurisdiction on the basis
of the Philippines’ claim that “the conduct at issue was carried out in the territorial
sea by law enforcement vessels.”” At the preliminary objections stage of the pro-
ceedings, the Tribunal must not attempt to examine the claim itself in any detail,
but must only be satisfied that the claim, as stated by the applicant when initiating
the arbitration, is within its jurisdictional mandate.”

China objected to the Tribunal exercising jurisdiction on the ground that the
subject-matter of the arbitration was, in essence, “the extent of China’s territorial
sovereignty in the South China Sea” and that territorial sovereignty disputes were
not “disputes concerning the interpretation or application of this Convention.”®
The Tribunal ruled that “objections to jurisdiction [...] concerning the characteri-
zation of the dispute,” i.e., whether the dispute concerns the interpretation or appli-
cation of the Convention or whether it concerns matters beyond the Convention,
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was “exclusively preliminary in nature.”®® Consequently, it decided with regard to
each of the Philippines’ first 14 submissions that this “is not a dispute concerning
sovereignty.”” The existence and nature of a dispute are generally questions that
can be approached as preliminary issues in proceedings. If this is correct, one won-
ders why the Tribunal did not decide the question of whether the Philippines’ claim
in Submission No 10 to “traditional fishing rights” of Filipino fishermen in the ter-
ritorial sea of Scarborough Shoal constituted a “dispute concerning the interpretation
or application of the Convention.” In a letter sent to the Philippines after the end
of the preliminary objection stage the Tribunal enquired about “the source, within
the Convention, of any legal duty not to interfere with traditional fishing rights.”*
The Philippines referred the Tribunal to Article 2(3) of the UNCLOS which provides
that the “sovereignty over the territorial sea is exercised subject to this Convention
and to other rules of international law.”*® According to the Philippines, “other rules
of international law” also encompass the obligation to respect fishing rights arising
from commitments by the coastal State bilaterally or even unilaterally, as well as
commitments based upon customary international law. In the Chagos MPA Arbi-
tration, the Tribunal examined under the heading “Jurisdiction over Mauritius’
Claim relating to Access to Fish Stocks in the Territorial Sea”* whether fishing
rights claimed by Mauritius in the territorial sea of the Chagos Archipelago were
“relevant to the application of Article 2” of the Convention." The Tribunal held
that the phrase “other rules of international law” in Article 2(3) refers only to “the
general rules of international law” such as abuse of rights and the law of State respon-
sibility. It does not refer to “particular rights in the territorial sea by virtue of bilateral
agreements or local custom.”* Consequently, the Tribunal in the Chagos MPA Arbi-
tration ruled that it had no jurisdiction to rule on the violation of an obligation to
respect fishing rights in the territorial sea. The Tribunal in the SCS Arbitration, on
the other hand, ruled that “to the extent that the claimed [fishing] rights and alleged
interference occurred within the territorial sea of Scarborough Shoal, the Tribunal
[...] has jurisdiction to address the matters raised in the Philippines’ Submission
No. 10.”% Even if the Tribunal had wanted to deviate from the ruling of the Tribunal
in the Chagos MPA Arbitration it should have decide at the preliminary objection
stage the question of whether a dispute concerning respect for traditional fishing
rights in the territorial sea of Scarborough Shoal constituted a “dispute concerning
the interpretation or application of this Convention.”

Contrary to the ICJ’s consistent jurisprudence that an objection that third States
may be “affected” by the Court’s decision does not possess an exclusively preliminary
character,'”* the Tribunal in the SCS Arbitration ruled at the preliminary objection
stage of the proceedings that there was “no indispensable third party whose absence
deprives the Tribunal of jurisdiction.”® Vietnam, like China, claims sovereignty
over the “Truong Sa (Spratlys) archipelago” as a whole, including all islands, parts
of islands, interconnecting water and other natural features closely related.'® Any
decision that certain maritime features in the Spratly Islands “are part of the exclusive
economic zone and continental shelf of the Philippines” logically excludes that they
are part of the Truong Sa (Spratlys) archipelago which Vietnam claims as its
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sovereign territory. A maritime feature can either be “part of” the EEZ and conti-
nental shelf of a State or it can be under the territorial sovereignty of another State—
it cannot be both. Vietnam’s alleged right of sovereignty over the Truong Sa
(Spratlys) archipelago, in general, and the relevant individual maritime features, in
particular, is not only affected by a decision in the present case, but forms the very
subject-matter of the decision. Similarly, any determination that certain maritime
features “are not features that are capable of appropriation by occupation or other-
wise” prejudges and prejudices Vietnam’s claim to sovereignty over these features.
Vietnam’s statement that it “has no doubt that the Tribunal has jurisdiction in these
proceedings™®” does not absolve the Tribunal from ruling on possible preliminary
objections. The obligation set out in Article 9 of Annex VII to UNCLOS that the
Tribunal must “satisfy itself [...] that it has jurisdiction over the dispute” is an objec-
tive obligation, not dependent upon the views—legal or political—of either the appli-
cant or any third State. In order to determine how its Award would affect the rights
and interests of Vietnam, the Tribunal Court should of necessity have dealt with the
merits of the Philippines’ claims. Following the practice of the IC]J, the Tribunal
should therefore have concluded that the possible jurisdictional objections with
respect to the dispute underlying Submissions No. 4 and 5 do not possess an exclu-
sively preliminary character.

Besides the preliminary objections concerning the exclusion from its jurisdiction
of disputes concerning certain law enforcement activities and maritime delimitation,
the Tribunal considered two more objections not to possess an exclusively prelim-
inary character. First, the objection based on Article 298(1)(a)(i) of the Convention
which excludes disputes “involving historic bays and titles” from the jurisdiction of
the Tribunal. The Tribunal considered that the Philippines’ claims in Submissions
No 1 and 2 reflected a dispute concerning the source of maritime entitlements in the
South China Sea and the interaction of China’s claimed “historic rights” with the pro-
visions of the Convention.'”® The Tribunal’s jurisdiction was dependent on the nature
of any such historic rights and whether they are covered by the exclusion from juris-
diction over “historic bays or titles” in Article 298. The Tribunal therefore concluded:

The nature and validity of any historic rights claimed by China is a merits deter-
mination. The possible jurisdictional objections with respect to the dispute
underlying Submission No. 1 [and 2] therefore do not possess an exclusively pre-
liminary character. Accordingly, the Tribunal reserves a decision on its jurisdiction
with respect to the Philippines’ Submission No. 1 [and 2] for consideration in con-
junction with the merits of the Philippines’ claims.'*®

The exception to jurisdiction in Article 298(1)(a)(i) was thus—in the words of the
IC]—“inextricably interwoven” with the merits.

Second, the Tribunal considered the objection based on Article 298(1)(b) of the
Convention, which excludes “disputes concerning military activities” from the juris-
diction of the Tribunal, not to possess an exclusively preliminary character. In its
Submissions No. 12 and 14 the Philippines requested the Tribunal to rule on the
legality of certain Chinese activities at Mischief Reef and Second Thomas Shoal, two
maritime features in the Spratly Islands. If the Tribunal were to find that China’s
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construction activities at Mischief Reef and its activities with regard to the Philippine
naval personnel stationed at Second Thomas Shoal were military in nature, the dis-
putes would be excluded from its jurisdiction. Without providing any reasoning, the
Tribunal asserted that the “nature of such activities, however, is a merits determina-
tion that the Tribunal cannot make at this point in the proceedings.” It further stated:

The Tribunal considers that the specifics of China’s activities on Mischief Reef
[in and around Second Thomas Shoal] and whether such activities are military in
nature to be a matter best assessed in conjunction with the merits. The possible
jurisdictional objections with respect to the dispute underlying Submission No.
12 [No. 14] therefore do not possess an exclusively preliminary character. Accord-
ingly, the Tribunal reserves a decision on its jurisdiction with respect to the Philip-
pines’ Submission No. 12 [No. 14] for consideration in conjunction with the merits
of the Philippines’ claims.™

The statement that the military nature is “a matter best assessed in conjunction with
the merits” gives the impression that it is left to the Tribunal’s discretion whether
to address the question of the military nature of the activities as a preliminary matter
or defer the question for consideration with the merits. This, however, is not in line
with the strict approach laid down in Article 20(3) of the Rules of Procedure which
allows the Tribunal to join a matter to the merits only if it does not possess an exclu-
sively preliminary character. The military nature of activities can be determined as
a preliminary matter in the same way as the question of whether an activity consti-
tutes “law enforcement activity” related to marine scientific research or fisheries,
and where that activity took place."? The question of the nature of an activity is
independent of its legality—only the latter forms the dispute and is a question for
the merits. This leaves the second alternative in the jurisprudence of the ICJ for
joining a preliminary objection to the merits, namely that the Tribunal does not
have before it all facts necessary to decide the question. There is no indication in
the Award that the Tribunal was lacking information on the Chinese activities or
that it could obtain further information at the merits stage. During the hearing on
July 10, 2015, the Tribunal put six questions to the Philippines asking it, inter alia,
to elaborate on the nature and purpose of the Chinese activities at Mischief Reef."?
In its response the Philippines indicated that “it had presented in its Memorial all
the information available to it concerning the construction and operation of the
Chinese facilities at Mischief Reef.”*As the Tribunal was unlikely to receive any
further information on the nature of the Chinese activities it should have decided
on the objection based on the military activities exception in Article 298(1)(b) of the
Convention at the preliminary stage of the proceedings.

V. Conclusion

The Tribunal in the SCS Arbitration largely followed in the footsteps of the IC]
when dealing with preliminary objections to its jurisdiction and the admissibility of
the Philippines’ claims. There are, however, three notable exceptions. First, the ruling
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on whether Vietnam was an indispensable third party as a question possessing an
exclusively preliminary character; second the ruling that the objection based on Arti-
cle 298(1)(b), which excludes military activities from the jurisdiction of the Tribunal,
does not possess an exclusively preliminary character; and third, the omission to
rule at all during the preliminary objection stage on the question of whether a dispute
concerning respect for traditional fishing rights in the territorial sea of Scarborough
Shoal constituted a “dispute concerning the interpretation or application of this
Convention.”

The institution of preliminary objections is an expression of the principle that
in inter-State litigation jurisdiction flows from the consent of States. No State may
be brought before an international court or tribunal unless it has consented thereto.
A State raising preliminary objections to the jurisdiction of a court or tribunal is
therefore entitled, as a rule, to have these objections answered at the preliminary
stage. The institution also serves the good administration of justice by providing an
efficient and economic process for addressing the disputes between the parties. In
a case where the respondent State has chosen not to participate in the proceedings
because it considers the Tribunal to be without jurisdiction and the claims inadmis-
sible it is of the utmost importance for the credibility of the Tribunal and its Awards
that it has scrupulously applied the “exclusively preliminary character” test and has
decided all matters at the preliminary objection stage that can properly be decided
at that stage. The Tribunal in the SCS Arbitration has not fully lived up to its respon-
sibility in this respect.
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